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(2) Whether a person who is sane and who is under indictment for 
& crime, but is not a criminal, is deprived of due process when he is detained 
in the John Howard Pavilion of St. Elizabeth's Hospital as a sexual psychopath 
in the company of criminally insane persons for a long period of time, and 
given no medical treateent. 


(2) Whether an indigent committed to St. Elizabeth's Hospital under 


the Sexual Psychopath Statute of the District of Columbia Code has a right, 


in a habeas corpus proceeding, to present evidence by an expert, appointed 

by the Court, with respect to his present mental condition, or whether he must 
rely upon the testimony of psychiatrists in the employment of the party who is 
detaining him and against whom the writ is addressed. 

(3) Whether an unproven charge of 8 sexual offense can be considered 
by an examining peychiatrist and by the District Court in determining whether 
a showing of “repeated misconduct” has been made to justify commitment and in- 
definite incarceration in St. Elizabeth's Hospital. 


Jurisdictional Statement 
Statement of Case... . 
Statutes Involved. . 
Statement of Points. 
Summary of Argument. .... - 
Argument . . 2.2 ee cee ee ee eo oo 
1. The Appellant is Not Being Rehabilitated . . . 


2. The Appellant was Denied the Right to Present 
Evidence in His Own Behalf... .-+--+-+-+-e 


3. The Basis for Detention was Improperly Determined. | 


Wi. Cone dass ton. cs es: oS a es oie acme 


Deugharty v. Gladden, 257 F.21 750, 758 (C-A- 9, 1958) 
Gideon v. Wainwright, 373 U.S. 335, 83 S. ct. 792 (1963) 
Henderson v. U.S., No. 18249, D.C. Cir., April 15, 1966 
Johnson v. Zerdst, 304 U.S. 458, 48 S. Ct. 1019 (1938) 
Melone v. Overholser, 93 Fed. Supp. €:7 (D.D.C. 1950) 


Miller v. Overholser, 92 U.S. App. D.C. 110, 115; 206 
7.28 Bis, Bis (1953) : 


Rollerson v. U.S. ng U.S. App- 2-C- 400, OT; 343 Fed. 2a 
B69, 216 (190+) 


Tot v. U.S-, 319 U.S. 463, 466; 63 S. Ct. 1241, lah (1943). - - + 


Statutes: 
D. C. Code, Title 22: 

Section 22-3501(a) (1961), Act of 29, 1948, 62 Stat. HT ‘ 

Section 22-3502 (1961), Act of June 9, 1948, 62 Stat. a7 . 

Section 22-3503 (1961), Act of Jane 9, 1948 

Section 22-3509 (1961), Act of June 9, 1948 
Federal Rules of Criminal Procedure: 

Rule 52(b), 18 U.8.C. 
United States Code: 

18 U.S.C. §3006A, Act of August 20, 1964, 78 Stat. 552. ° + T, 16 
United States Constitution: 

oe 8, 16, 17 

Congressional Record: 

95 Cong. Rec. cA a ae car 


Miscellaneous: 
79 Harv. L. Rev. 1268, 1291 (1966)----+-+-+-+-* 


% Case especially relied on by Appellant 


No. 19,332 


PAUL R. JONES, 


Attorneys for Appellant 
(By Appointment of this Court) 


May 17, 1966 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District 
Court for the District of Columbia discharging a writ of habeas corpus. Ap- 
pellant was committed to St. Elizabeth's Hospital under the provisions of the 
Sexual Psychopath Act of June 9, 1948, 62 Stat. 347, D. C. Code §§22-3501 
through 22-3511 (1961). 

The United States District Court for the District of Columbia had 
jarisdiction of this mtter by virtue of D. C. Code §3509. The jurisdiction 


of this Court to hear this appeal is claimed on the basis of 2 U.S.C. 
§2253, Act of June 25, 1948, 62 Stat. 967. 


STATEMENT OF CASE 


Appellant, Paul R. Jones, was originally arrested on May 23, 1962, 
for allegedly committing indecent acts on a minor child. Agpeliant was sub- 
sequently indicted on several counts charging violations of §$22-3501(s) and 
22-3502 of the D. C. Code, June 9, 1948, 62 Stat. 347, (1ndecent acts and 
sodomy) (Tr. 9). On August 3, 1962, appellant was sent to St. Elizabeth's 
Hospital for a 90-day observation period (Tr. 2). He remained there until 
Novenber 2, 1962, when he was returned to the District of Columbia jail 
(tr. 3). ° : 
Qn January 14, 1963, appellant was again ordered to St. Elizabeth's 
Hospital for thirty (30) days (pursuant to an order signed by Catef Judge 
McGuire), to determine whether he was a sexual psychopath, under the pro- 
visions of D. C. Code §22-3503, et_seg. The Court appointed Drs. Platkin and 
Owens, of St. Elizabeth's Hospital, to make professional examinations of 
appellant. | 

On February 15, 1963, after a hearing before Judge Sirice, it was 
determined that appellant was a sexual psychopath as defined in §3503(1) of 
the D. C. Code (Tr. 5). Appellant was committed to St. Elizabeth's Hospital 
to remain there until the Superintendent of St. Elizabeth's Hospital was able 
to make « finding that be has sufficiently recovered so as not to be dangerous 
to other persons. | 


Appellant petitioned for a writ of habeas corpus to seek his release 


from confinement, the writ vas issued, and hearings vere held before Juige 
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Walsh of the United States District Court for the District of Columbia on 
February 15 and March 1, 1965. This appeal is from the Court's decision 

(tr. 67) dismissing the petition, discharging the writ and returning appellant 
to appellee (Dr. Cameron) for further treatment. 

Appellant wes represented by counsel, appointed by the Court, and 
was allowed to testify on his own behalf. No other witnesses appeared in 
behalf of appellant. Three (3) members of the staff of St. Elizabeth's 
Hospital (two psychiatrists and one psychologist) testified in support of his 
continued confinement. 


Appellant testified that, in his mind, he was “very sick" when 


committed (Tr. 6), and that “I understand the problem now, through a process 
of self-analysis which I had to do by myself” (fr. 6). The cross-examination 
of appellant by the Government was concerned solely with the details of ap- 
pellant's alleged sexual misconduct in 1962 (Tr. 9-12). In response to an 
inquiry from the Court, appellant admitted that “I felt guilty about this 
perversion. It bothers your conscience ... ™ (fr. 15), but he expressed 
dissatisfaction with his “treatment”: “But if I was sent to a hospital to 
help me and would get ‘well, if I was desperately sick, why didn't they send 
me to a hospital? That is a prison over there, a custodial prison, not a 
hospital over there” (fr. 15). 

Doctor Schwartz, who had had professional contact with appellant 
only in the ten days immediately prior to the first habeas corpus hearing 
(fr. 20-1), testified that appellant had been propositioned into committing 
unnatural acts, which led to a series of incidents in 1962. On cross-examina- 
tion, Dr. Schwartz admitted that with respect to his estimate of appellant's 
inability to form mature relationships with adults, he had not asked appellant 


vhether he had formed any normal relationships with adult men (tr. 27). Yet, 
Dr. Schwartz based his contention that appellant should be Suace to contimed 
detention upon his estimate that the appellant "can't form mature relationships 
with adults” (Tr. 29). As for his present treatment, Dr. Schwartz described 
it as only “milieu therapy” (Tr. 29). Dr. Schwartz expressed egresuent with 
the suggestion of appellant's counsel that the only alternative to perpetual 
incarceration without treatment would be individual therapy, which is “not 
usually offered the patient" (Tr. 30). | 

The Government attempted to rest PN AREER A 
one expert witness (Tr. 31), but Judge Walsh recognized that this was “a very 
difficult case” end that “there are occasions where boys do take money from 
men for performances of sexual acts” (Tr. 33). Judge Waleh stated that “this 
case to me raises quite a question” (fr. 36) and asked for the testimony of 
Dr. Owens, apparently because Dr. Owens had been identified as an expert in 
sexual peychopathy “if there is anybody” (Tr. 31), and Dr. Stemmaier, who had 
conducted the group therapy involving appellant, but not subsequent to August 
of 1964 (Tr. 60). 

The hearing was continued until March 1, 1965, when Dr. Owens and 


Dr. Stammaier, both of St. Elizabeth's Hospital, testified on behalf of the 
Government. No witnesses appeared on behalf of appellant. 


Dr. Owens testified that appellant's Judgment vas “extremely poor” 
: 


because he had threatened to escape from the hospital (tr. 43). 
Tn response to an inquiry from the Court with respect to vhat 


appeared to be a “radical change st a particular time", Dr. Ovens referred to 
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an arrest for sodomy in Georgia in 1953 (Tr. 45). “Tere was no final dis- 

position of that case" (Tr. 45). Dr. Owens then stated, "It is obvious from 
the history that it has been going on before his present arrest." ieerecn. 
lated that “there had probably been previous episodes of this sexual behavior" 
(tr. 45-h6). 

Dr. Owens testified that his contacts with appellant in the last 
year have been “very rare” (Tr. 47). He said that the “only reason for seeing 
the patient on this particular occasion was that it was a request of the Court 
that we see him™ (Tr. 48). After describing the appellant as having “pretty 
bad judgment” (Tr. 49), because of his refusal to make realistic plans for the 
future, Dr. Owens was asked whether “that frame of mind might be brought about 
by two years’ confinement”. He answered, “I think probebly some of it my 
be, yes. Probably angry or annoyed or irritated at me or at the authority 
figure at the hospital, or at the hospital in general” (Tr. 50). Dr. Owens 
also admitted that the appellant had maintained a steady job record for several 
years prior to his 1962 arrest (Tr. 50-51). Dr. Owens, when asked about his 
prognosis, stated that “I just really don’t have anything much to offer to the 
man until he himself, and the motivations in him are such that he is willing 
to cooperate with what we have available” (Tr. 52). 

Dr. Stammeier, who had conducted the group therapy treatment of 
appellant, had not treated appellant for some six (6) months prior to testi- 
fying on March 1, 1965 (Tr. 60). Dr. Stammater,stated that “there is scme- 


thing unusual in the vay of Mr. Jones’ case in a variety of ways” (Tr. 58). 
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Dr. Stammaier testified that after he left for his regular vacation in 1964, 
appellant discontinued group therapy and “didn't ever come back after I returned 
from vacation” (Tr. 58). i 

The Court, after hearing the two expert witnesses testify on behalf 
of the Government, agreed with appellant's counsel's assertion that “vhat 
amounts to incarceration under those circumstances, could .. . eabitter a 
man"; the Court described the appellant as “rebellious” (Tr. 66). The Court 
stated further that “this particular case has given the court concern . one a2, 
of a sudden to become embroiled with a group of youngsters Be a Fo 


youngsters are holding themselves out as being available for this particular 
| 


thing. I presume that they will be getting money from the patient, or other 
advantages, at least, and the patient has a very, 


very unfortunate background, which the Court can't help at this particular 
| 
time” (Tr. 66). 


Expressing the hope that appellant will “start in to vork himself 


out of St. Elizabeth's Hospital", the Court ordered thet the petition should 
be @ismissed and the writ discharged and the appellant should be retumed to 
St. Elizabeth's for “further treatment” (Tr. 67). | 

From this action of Juige Walsh on March lst, as expressed in the 
order of March 8, 1965, this appeal is taken. | 
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STATUTES INVOLVED 


D. C. Code’ $20-3503 (1961), Act of June 9, 1948, 
62 Stat. Definitions. 


For the purposes of §§22-3503 to 22-3511 -- 


(1) ‘The term “sexual psychopath” means a person, 
not insane, who by a course of repested misconduct in 
sexual matters has evidenced such lack of power to con- 
trol his sexual impulses as to be dangerous to other 
persons because he is likely to attack or otherwise in- 
flict injury, loss, pain, or other evil on the objects 
of his desire. 


e+e 


D. C. Code §22-3509 (1961), Act of June 9, 1948, 
62 Stat. 349. Parole -- Discharge. 


: Any person committed under §§22-3503 to 22-3511 
may be released from confinement when the Superinten- 
dent of Saint Elizabeths Hospital finds that he has 
sufficiently recovered so as to not be dangerous to 
other persons, provided if the person to be released 
be one charged with crime or undergoing sentence there- 
for, the Superintendent of the hospital shall give 
notice thereof to the judge of the criminal court and 
deliver him to the court in obedience to proper pre- 
cept. 


18 U.S.C. §3006A, Act of August 20, 1964, 78 Stat. 
26 sentation of Defendants. 


*&& & 


- - -(e) Services other than counsel -- Counsel for 
a defendant who is financially unable to obtain in- 
vestigative, expert or other services necessary to 
an adequate defense in his case may request them in 
an ex parte application. Upon finding, after appro- 
priate inguiry in an ex parte proceeding, that the 
services are necessary and that the defendant is 
financially unable to obtain them, the court shall 
suthorize counsel to obtain the services on behelf 
of the defendant. 


STATUTES INVOLVED (contimed) 


U. S. Constitution, Amendment VI. 


In all criminal prosecutions, the accused 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the 
crime shall have been committed, which district shall 
have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to 
have compulsory process for obtaining Witnesses in 
his favor, and to have the Assistance of Counsel for 
his defence. 
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STATEMENT OF POINTS 


I. With respect to point 1, appellant desires the Court to read the follow- 


ing pages of the reporter's transcript: 15, 29, 30 and 35. 


A person committed for treatment pursuant to the provisions of 
the Sexual Psychopath Statute mst receive treatment. If he is not receiving 
treatment, the intent and the terms of the Statute are being ignored and due 


process of law is not being provided. 


II. With respect to point 2, appellant desires the Court to read the follow- 


ing pages of the reporter's transcript: 30, 47 and 60. 


Appellant is indigent and cannot finance an adequate presenta- 
tion of evidence in support of his habeas corpus petition. Appellant has the 
burden of proving that he has recovered or in the alternative that a lack of 
treatment is prohibiting his recovery. Without financial assistance, he is 
put at a severe disadvantage in rebutting the testimony of St. Elizabeth's 
personnel that the status quo should be continued. To counteract this inherent 
disadvantage caused by his indigent status, appellant should be given leave to 
present evidence by means of an independent expert whose fee should be paid 
by the United States. 


Itt. With respect to point 3, eppellant desires the Court to read the follow- 
ing pages of the reporter's transcript: 36, 45, 46, 53 and 54. 


Appellant was unfairly prejudiced at the Habeas Corpus Hearing by 


the introduction into evidence of a remote and unproven arrest for alleged 


sexual misconduct in 1953. This evidence severely hampered appellant in pre- 
senting his case. It appears that this incompetent evidence influenced both 


the testimony of the examining psychiatrist and the ultimate decision of the 


| 
District Judge. The ultimate resolution of the habeas corpus Proceeding was 
therefore so contaminated by incompetent evidence that the judgment of the 


District Court should be reversed. 


SUMMARY OF ARGUMENT 


Appellant was committed to St. Elizabeth's Hospital pursuant to a 


statute which was intended to provide for rehabilitation of persons who are 
not insane but who are unable to control their sexual impulses. Appellant 

is not being rehabilitated and is presently incarcerated in the company of the 
criminally insane. He is not receiving any treatment and is not being assisted 
in achieving his recovery. Therefore, appellant is being denied due process of 
law, contrary to the provisions of the Sexual Psychopath Statute. 

Because appellant is a pauper, he has been put at a serious disad- 
vantage in presenting his case at the habeas corpus hearing. To provide an ob- 
jective appraisal of the present condition of appellant and a meaningful recom- 
mendation of treatment, Sopellant/should be alloved. to presext independent 
expert testimony. Sis can only. belachiaved by tivencial aseiatanse qrovided 

Appellant is entitled to a fair and impartial hearing in a habeas 
corpus proceeding. His interests were severely damaged by incompetent evidence 
of an alleged sexual offense in 1953. By any evidentiary test, this evidence 
should not have been admitted and should not have been allowed to influence the 
Court in its fact-finding function. 

The District Court judgment should therefore be vacated, and appellant 
should either be released or granted a remand for @ fair and impartial hearing. 


| 


The points raised, were not raised below. This is an eypeal fron the 
denial of a petition for a writ of mabese: corpus. Since appeliant retains the 
right to challenge the validity of his detention at some later time should he 
not be allowed to raise issues on appeal which were not raised below, it is 
respectfully submitted that the administration of justice will be served by 
the consideration at this time of issues not raised in a timely menmer at the 
habeas corpus proceeding. Deugharty v. Gladden, 257 ¥.2a 750, 758 (c.A.9, 1953). 
If appellant, for instance, is not allowed to raise the issue of his need 
for independent peychiatric testimony because such assistance was not re- 
quested of the lower court, appellant can press this point ina subsequent 
habeas corpus petition. The interests of all parties will be served bya 
consideration of this and other relevant issues now. Cf. Rule 52(b), Fed. Rules 


Cr. Proc. 


This case represents an outstanding example of the injustice which 
can result from the operation of the Sexual Psychopath Statute, D. C. Code 
§§22-3503, et seq., vhen @ man who is not a criminal and not insane faces a 
possible lifetime of incarceration in the maximm security section of an insane 
asylum. Appellant has been committed under a statute which specifically provides 
for treatment of those who are “not insane”, D. C. Code $22-3503. 


has stated that the Sexual Psychopath Statute has not authorized “4ncarceration eee 


in a place maintained for the confinement of the violent, criminal, hopeless 


insane, instead of in a place designed and operated for the treatment of the 


mentally i211 who are not insane". Miller v. Overholser, 92'U.S. App. D. C. 
210, 115; 206 F.2d 415, 419 (1953). Yet, appellant finds himself in an en 
vironment which threatens to corrupt him beyond any possibility of recovery. 
He is receiving a bare minimm of treatment (Tr. 29). He has not been found 
insane and, therefore, is assumed to be responsible for his refusal to accept 
the treatment which was offered him. But the treatment offered him may very 
well have been the wrong kind. 

In any event, appellant wishes to challenge the validity of his 
detention and, in the alternative, challenge the nature of his detention. 


JHHHHBHIBEHEE arate 
I. The Appellant is Not Being Rehabilitated. 

Because of appellant's dissatisfaction with his treatment, a reaction 
understandably engendered by his bitterness over what he considers his unjust 
detention, appellant has refused to participate in therapy. He wants his 
freedom. His doctors claim that he has exercised “poor judgment” (Tr. 35) by 
saying that he would “elope” if he were moved out of the maximm security ward. 
They have indicated that this “poor judgment” reflects upon his recovery from 
the abnormality which apparently besets him. We submit that this “poor judg- 
ment” hes. nothing whatever to Ao with his “lack of power to control his sexual 
impulses”, which is the standard by which he was found to be a sexual psycho- 
path, D. C. Code §22-3503. His “poor judgment” may well be a lack of cooperation 
motivated by a genuine craving for freedom from a place that appellant considers 
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3 
a “prison”. In appellant's view, he has been mistreated (and this can hardly 


be described as paranoid under the circumstances ): 
" |. . if I was sent to a hospital to help me | 

and would get well, if I was desperately sick, why 

didn't they send me to a hospital? That is a prison 

over there, a custodial prison, not & hospital over 

there." (Tr. 15.) 

Appellant believes he is being treated as a criminal. Yet, the 
sponsor of the Sexual Psychopath Statute, Congressman Miller, stated that the 
intent of the statute was to treat persons committed under the statute as sick 
persons, not as criminals: 

“They are committed to psychiatric hospitals 

for their protection . . . [The Statute] provides that: 

such persons shall be considered as sick persons, and 

they are to be handled in that way rather than as 


criminals." 95 Cong. Rec. 4885 (1948) (remarks of 
Rep. Miller). 


The inadequacy of appellant's treatment rasises serious questions of due process 
and also indicates an imposition of cruel and unusual punishment. 

The testimony of the St. Elizabeth's experts clearly indicates that 
the facilities of St. Elizabeth's are inadequate for any kind of successful in- 
Aividual treatment of a patient. Dr. Schwartz testified that at present appel- 
Jant is receiving only “milieu therapy” because he will not cooperate with 
group therapy (Tr. 29). ‘There is such an overwhelming vorkload imposed upon the 
staff at St. Elizabeth's that any chance of rehabilitating appellant by individual 


treatment is negligible: 


See Note, 19 Harv. L. Rev. 1288, 1291 (1966). 


DOCTOR SCHWARTZ: “Individual psychotherapy at St. Elizabeth's 
at John Howard Pavilion is not usually offered 
the patient, because it is so limited the 
patients have to push forth themselves." (Tr. 30.) 
Appellant cannot be expected to “push forth". It would be helpful if he did, 
but he camot, in view of his growing bitterness over his incarceration, be 
expected to do this nor should he be mmished for failure to do so. So he 
remains virtually ignored, surrounded by insane patients and engulfed by a 
“milieu” of despair. 

The Sexual Psychopath Statute has been held to be constitutional by 
Judge Holtzoff in Malone v. Overholser, 93 Fed. Supp. 647 (2950). = But Judge 
Holtzoff was not addressing himself to the constitutional protections which 
should contime to be afforded to appellant during detention. 

In Miller v. Overholser, 92 U.S. App. D. C. 110, 206 F.2d 415 (1953), 
this Court held, without reaching the constitutional question of cruel and 
unusual punishment, that the "incarceration of this petitioner in a place main- 
tained for the confinement of the violent, criminal, hopeless insane, instead 


of in a place designed and operated for the treatment of the mentally ill who 


are not insane, is not authorized by the Statute”. 92 U.S. App. D. C. at 115, 


206 F.2a at 419. 
We contend that, consistent with the rationale of Miller, appellant 
should at least be granted a remand to determine the effectiveness of his treat- 


ment in compliance with the Statute. 


2] Cited with approval in Miller v. Overholser, 92 U.S. App. D. C. 110, 
206 F.2a 415 (1953). 
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II. The Appellent was Denied the Right to Present Evidence in his own Behalf. 


Although he testified, appellant presented no evidence jon his own 


behalf. In view of this appeal for a remand, it is respectfully suggested that 
this court should order that in this case appellant should be allovea to pre- 
sent expert evidence in his own behalf at the hearing on remand. ! 

The trend of the law favors the view that expert assistance should 
be provided indigents in establishing an insanity defense in criminal cases. 
See 18 U.S.C. §3006A(e), Act of August 4, 1964, 78 Stat. 55h. No one would 
argue at this late date, that the right to counsel in a criminal case in- 
volving the crime of sodomy, with which appellant is charged, is ‘fundamental. 
U.S. Const. Amend. VI, Johnson v. Zerbst, 304 U.S. 458, 48S. ct. 1019 (1938); 
Giccon v. Wainwright, 372 U.S. 335, 83 S. Ct. 792 (1963). When and if he is 
releesed from St. Elizabeth's and stands trial, he will have Comoe? at his 
side. If an insanity issue is raised, the court will appoint an independent 
medical expert for him. In this proceeding counsel was appointed by the Court. 
But in addition to effective counsel, he needed effective medical assistance. 


The respondent in the habeas corpus was represented by counsel and presented 
expert witnesses. The petitioner was represented by court-appointed counsel 
but presented no expert witnesses because he was poor. The disadvantage was 
obvious and amounts to a denial of fair play and due process. ! 

An equal or greater need exists for indigent defendants, who are 
deprived of their freedom in a non-criminal action held before trial of the 
criminal charges, to be at least allowed to present independent expert testimony 


in habeas corpus proceedings such as this vhere the burden is squarely upon the 
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petitioner to prove that his detention is contrary to the terms of the Sexual 
Psychopath Statute. 

The request for psychiatric assistance was not made below, but it is 
urged that the need now exists upon remand for the appointment of an indepen- 
dent psychiatrist or psychologist to examine appellant and testify on his be- 
half. Surely the Sixth Amendment right of criminal defendants should at least 
provide appellant, even though committed civilly, with the basic protection of 
his right to have witnesses, other than the men who are supposedly treating hin, 


testify as to his need for treatment and the nature of such treatment. 


Without independent assistance, appellant is working against what 
amounts to a stacked deck. The psychiatrists at St. Elizabeth’s are associated, 


after all, with the same institution that recommended his commitment. If they 
had thought he should be released, they would have so stated pursuant to D. C. 
Code $20-3505 prior to appellant’s filing of his habeas corpus petition. To 
have them now testify that he has recovered, or that his treatment is deficient, 
or that he should be moved to a different part of St. Elizabeth’s, would be to 
have them admit, in effect, that they were negligent in not making changes be- 
fore appellant asked for his release by s habeas corpus petition. Thus, they 
are predisposed to be hostile to his interests and naturally inclined to support 


U.S. Const. Amend. VI. 
oy That section provides: “Any person committed under §§22-3503 to 22-3511 may be 


released from confinement when the Superintendent of Saint Elizabeths Hospital 
finds that he has sufficiently recovered so as to not be dangerous to other 
persons, provided if the person to be released be one charged with crime or 
undergoing sentence therefor, the Superintendent of the hospital shall give 
Fr OL a a en re ne re Me a he gs 
in obedience to proper precept. 
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the status quo. Moreover, the testimony in this case reveals the serious in- 
adequacies of appellant's treatment. Three doctors testified. It was shown 
thet the staff personnel vho testified had not spent sufficient time vith 
appellant to offer a well-informed opinion as to his present condition. 

Dr. Schwartz testified: “I have not known him. I have only seen him over a 
period of ten days." (fr. 30.) Dr. Owens, when asked about the frequency of 
his contact with appellant, replied, "In the last year I vould say it has been 
very rare." (tr. 47.) Dr. Stammaier, who conducted the group therapy eats 


ment in which appellant participated, had not treated appellant since early 


August of 1964 (Tr. 60). | 

It is respectfully contended, in view of the present lack of treat- 
ment and the inability of the overworked staff of St. Elizabeth's to provide 
individual treatment, that this case demands the attention of a competent, 
independent expert, appointed by the court, to shed light upon the present 
condition and prognosis of appellant. “Where the commnity fails to supply -- 
for those vho camnot -- the effort and resources required for an adequate ex- 
ploration of the issue [of criminal responsibility], the trial becomes a 
facade of regularity for partial justice." Rollerson v. U.S., 119 U.S. App. 
D. C. 400, 407; 343 Fed. 28 269, 276 (1964). Similarly, ina proceeding which, 
although civil in nature, results in incarceration without treataent, the same 
facade is erected. In a habeas corpus proceeding, it is the Judge who is the 
fact-finder. Just as the Jury has the ultimate duty in criminal cases of 
determining the question of responsibility, the juige in a habeas corpus pro- 
ceeding has the ultimate task of determining the question of appellant's 


recovery. In either case, the underlying assumption is that the fact-finder 


will be fully informed. See Henderson v. U.S., No. 18249, D. C. Cir., April 15, 
1966, (concurring opinion of Chief Judge Bazelon). Surely, if criminal 
defendants are to be allowed to petition for expert assistance in preparing 

a@ defense, a petitioner carrying the burden of proving his contentions mst be 


given at least the same protection. 


Wi. The Basis for Detention was Improperly Determined. 

Whether or not the validity of the initial commitment of appellant 
is subject to collateral attack, it is clear that the question to be determined 
in @ habeas corpus proceeding (in a case such as this) is whether or not the 
petitioner has “sufficiently recovered so as not to be dangerous to other 
persons", D. C. Code §22-3509; Malone v. Overholser, 93 F. Supp. O47 
(D.D.C., 1950). 

If a person was not “dangerous to other persons” (by the standard 
of §22-3503) in the first place, his “recovery” must be conceded. Thus, it was 
proper for Judge Walsh, who presided over the habeas corpus proceeding, to in- 
quire, as he did, about the background of appellant to see whether or not his 
detention was valid under the Sexual Psychopath Statute. Upon inquiry, Judge 
Walsh expressed concern about the evidence that appellant's misconduct was 
confined to “a particular time” (Tr. 45). At the first day of the hearing, 
Judge Walsh had indicated that “this case raises to me quite a question” (Tr. 36). 
Judge Walsh's question was epparently focused upon the validity of appellent 
being labeled a sexual psychopath. 


In an attempt to resolve the judge's doubt about the continuing 
or habitual nature of appellant's misconduct, Dr. Owens of St. Elizabeth's 
Hospital introduced into the case the only evidence of questionable behavior 
prior to the incidents related in the 1962 indictments: | 


THE COURT: . . » [PJrimarily, Dr. Owens, it is the 
main problem that confronts the court, 
is this testimony from the patient, so 
far as the court is concerned, is a 
radical change at a particular time. 
It seems to be confined to a particular 
time. 


Well, your Honor, we have re 

arrest in 1953 in Georgia f 

type of offense. There was 
disposition of that case. 

is an indication, in other words 

this sexual activity did not 

suddenly with one group of boys in 
Washington, D. C., but there had been — 
previous at least questionable behavior: 
on the part of the patient in 1953, 
I believe it was. In February, 1953, 


[I]t is obvious from the history that | 
it has been going on before his present 
arrest. So I would say that this man > 


episodes of this sexual behavior. 
(Tr. 45-46.) | 
It is clear from this testimony that the attitude of Dr. Ovens and 
| 
no doubt, the attitude of Judge Walsh, with respect to the background of ap- 


pellant, were influenced by this reference to the 1953 arrest in Georgia. 


We contend that this testimony was hearsay and should have been 


excinded. The records of arrest were not introduced and could not have been 


verified by appellant's counsel. Dr. Owens had no personal knowledge of the 


1953 charge; therefore, it woulda have been impossible to cross-examine Dr. Owens 
on a subject about which he had no personal knowledge. 

But even if the evidence of the 1953 offense were not hearsay, it 
was still incompetent in assisting the court or the psychiatrist with respect 
to appellant's background. 

In a criminal case, evidence of prior indictments is not evidence 
of guilt. Tot v. U.S., 319 U.S. 463, 466; 63 S. Ct. 1241, 1244 (1943). Why 
should a less stringent rule be applied to evidence of sexual offenses in & 
civil proceeding to test the validity of appellant's detention? 

Dr. Owens jumped from this unproven charge by the Georgia authorities 
to the unfounded conclusion that “it is obvious from the history that it has 
deen going on before his present arrest”. It was not “obvious” at all. In 
his next statement, Dr. Owens substituted for an objective view a highly 
speculative guess: I think there had probably been previous episodes of 
this sexual behavior.” (fr. 46.) 

We submit that there should have been no reliance either by Dr. Owens 
or by the court upon this unproven and incompetent evidence of an alleged 
sexual offense in 1953. 

This leaves only the 1962 indictments, again unproven in court, but 
admitted by appellant, as evidence of repeated sexual misconduct. The cir- 


cumstances of these offenses cast considerable doubt over their measuring up to 


the test of "repeated misconduct". Judge Walsh was concerned about this 


“unusual” case of "a rather concentrated violation at a given time" (Tr. 53-54) 


and may have been inclined to take a harder look at the question of appellant's 
alleged danger to society had he not been influenced by the Georgia arrest of 
1953. | 

Because of the improper use of incompetent evidence, appellant 
was seriously prejudiced in his attempt to convince the court thet he had re- 
covered. Appellant is therefore seeking upon remand that this alleged 1953 


Georgia arrest be excluded from the consideration of the court. 


CONCLUSION 


For the foregoing reasons, appellant respectfully urges this Court 
ee Se OR 


1. OQrder the release of appellant; nt eA 


2. Order a remand of this action to the District Court for further 


proceedings pursuant to the remedies requested in this appeal. 


Thomas H. Wall, his Attorney 
(Appointed by this Court) 


Mey 17, 1966 


I hereby certify that a copy of the foregoing Brief was’ served 


personally at the office of David Bress, United States Attorney for the 
District of Columbia, this 17th day of May, 1966. 
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WHERE AN APPELLANT IS PRESENTLY DEPRIVED OF HIS LIBERTY, 


AN INDEPENDENT EXPERT IS ESSENTIAL TO ASSIST APPELLANT IN 
PREPARING HIS CASE AND TO AID THE LOWER COURT IN DETERMINING 
WHETHER APPELLANT IS RECEIVING TREATMENT, AND IF HE IS RE- | 
CEIVING TREATMENT, WHETHER THE TREATMENT IS PROPER. . ... . 3 


UPON REMAND, ANY EVIDENCE OF PRIOR ARRESTS SHOULD BE EX- 
CLUDED AND THE CLEAR RIGHT TO OBJECT SHOULD BE ESTABLISHED. . 6 


Wall 
Donald P. Zeifang 
Attorneys for Appellant 
(By Appointment of this Court) 


In reply to appellee's brief, appellant herein states his reasons 
for consideration at this time of the issues presented in his ne, and the 
necessity for a clear statement by this Court of standards applicable to the 
instant case and other similar habeas corpus proceedings related to sexual 
psychopaths. | 


I. Where an appellant is presently deprived of his liberty, 


fundamental tice uires that the courts afford hima c te 


particularly where there are no guidelines by which a lower court may act. 


Appellee makes much of the fact that, as sppellant concedes, the 
points raised were not raised below. Appellee states that appellant's con- 
tentions are therefore not properly before this Court. However, this rule 
is not inflexible. Particularly in a case where an appellant is presently 
deprived of his liberty, fundamental justice requires that the courts afford 
him a complete hearing particularly where, as here, his contentions are 
meritorious and (other than the minimal statutory dictates) there are no 
guidelines by which a lower court may act. ‘The present situation is the ex- 


ceptional case with particular circumstances much like those that prompted 


Mr. Justice Black, speaking for a unanimous court, to say: 
Sauls of practice eal prosetute ere davisedito/aromote: 
the ends of justice, not to defeat them. A rigid and | 
undeviating judicially declared practice under which 
courts of review would invariably and under all cir- | 
cumstances decline to consider all questions which bed 
not previously been specifically urged would be out of 
harmony with this policy. Orderly rules of procedure 
do not require sacrifice of the rules of fundamental | 


justice." 


Hormel v. Helvering, Comm. of Internal Revenue, 312 U.S. 552, 557, 61 S. Ct. 
719, 721 (1941). 

Essentially, appellant is seeking a recognition by this Court that 
&@ right to independent psychiatric testimony exists in habeas corpus pro- 
ceedings under the Sexual Psychopath Statute. This right has not been es- 
tablished in sexual psychopath cases, and without some guidance from this 
Court, @ lower court may very well fail to grant a request for independent 
assistance even if made in a timely manner. It is not realistic to simply 
refuse to consider this issue because the request was not made below. The 
reason the request was not made below may have been that there is presently 
lacking a clear judicial statement that in sexual psychopath cases such & 
right exists or that even the discretionary power to appoint independent 
experts exists. The Supreme Court has recognized that rights not clearly 
defined or heretofore nonexistent are not waived by a failure to raise them 
below. For instance, in footnote 69 of the Supreme Court's opinion in Miranda 
v. Arizona, _—_—séUsS. , 86 8. Ct. 1602, 1639 (1966), the Court 
expressly recognized that an objection may not be available due to a lack of 


judicial declaration; in such @ case, 8 waiver of the objection will not lie. 


Similarly, in the instant case, there being no guideline available to either 
counsel or the lower court, appellant should not be held to have waived his 
right to raise the issues now presented. 

Moreover, even conceding to appellee's accurate analysis of the 
instant case as one that is civil in nature and therefore subject to Rule 61, 
FP. R. Civ. Proc., it is respectfully submitted that appellant has met the 
admittedly heavier burden of showing that the refusal of this Court to provide 
guidelines to the lower court would be “inconsistent with substantial justice.” 


aiDia 


As appellant has heretofore noted, this is the latest step in a series of 
proceedings which were initiated by a criminal proceeding and which resulted 


in appellant losing his liberty. Thus, this is not the ordinary civil action 


as is ordinarily governed by the Federal Rules of Civil Procedure - When one 


is deprived of his freedom, substantive justice is provided only when the 


courts view the circumstances of a particular case with care, particularly 


when due process is the issue. 

II. An independent expert is essential to assist ssoschan in 
preparing his case and to aid the lower court in determining whether appellant 
is recei treatment, and if he is recei treatment whether the treatment 
is proper. ! 

In De Marcos v. Overholser, 78 U.S. App. D.C. 131, 137 P.28 698 
(1943) this Court recognized that where an indigent confined in a mental 
hospital seeks release by habeas corpus, an independent Psychiatric examina- 
tion provided by the Court was even more important to such indigent than the 
provision for independent counsel. In Watson v. Cameron, pals U.S. App. D.C. 
151, 312 F.2a 878 (1962), the above holding was enlarged. Noting that pre- 
viously the allowance of an independent psychiatric examination vas within the 
sound discretion of the District Judge, this Court recognized that no 
specific guidelines had been set relating to release from confinement under 
oh D.C. Code §301(a) after verdicts of not guilty by reason of insanity. The 
Court then held specifically at 114 U.S. App. D.C. 152, 312 F.2d at 879: “In 
these circumstances we conclude that the ends of justice and its efficient 
administration will be best served by prescribing that an independent examina- 
tion by an expert appointed by the District Court shall be granted as a matter 
of right (a) where no such examination has previously been granted, and (bd) 
where the movant bas been confined in the hospital for e substantial period 

ak | 


such as here where the confinement has been more than one year." 

Appellant has been unable to find any case wherein this right 
has been afforded an indigent seeking release from confinement as a sexual 
psychopath pursuant to 22 D.C. Code §§3501-3511. By the statutory definition, 
@ sexual psychopath is not insane and thus has no similarity, other than the 
fact of his indefinite confinement in a mental institution, to those con- 
fined by authority of 24 D.C. Code §301(a). Therefore, it is respectfully 
submitted that, contrary to appellee's contention, the law in this area 
is not clear. In fact, there exists no standard upon which appellant could 
base an objection in the District Court. 

“The court is invested with the largest power to control and 
@irect the form and juiigment to be entered in cases brought up before it 
om habeas corpus.” In re Bommer, 151 U.S. 242, 261 (1894). Further, 
". . . The availability of the great writ mst not be circumscribed by any 
technical considerations . .. -." Miller v. Overholser, 92 U.S. App. D.C. 
20, 136, 206 P.22 415, 420 (1952). Therefore, appellant submits that this 
Court has the opportunity to clarify that which heretofore has been uncertain 
and speculative. If the right granted by Watson, supra, to those found not 
guilty by reason of insanity at a criminal trial is available to him, case law 
has previously been silent on this issue. Appellant submits that due process 
can be achieved solely through an extension of this right to those not insane 
who are nevertheless confined in a mental institution for an indefinite 
period. It appears that a sexual psychopath who can afford to employ an 
independent psychiatrist can do so. One who cannot should be granted the 
game privilege, at least within the bounds of the Watson decision, supra. 

In footnote 7 of its brief, appellee cites Miller v. Cameron, 118 


U.S. App. D.C. 323, 335 F-2a 986 (1964) and Stewart v. Overholser, 87 U.S. 
‘ pre SE 


App. D.C. 402, 186 F.2a 339 (1950) to urge this Court to silently affirm and 


force appellant to initiate another habeas corpus proceeding without the 
benefit of appellate direction in the conduct of a subsequent proceeding. 
Neither of these two cases involve the operation of the Sexual Psychopath 
Statute and neither offers strong support for appellee's contention. Both 
stand for the proposition that since a mental patient's condition may change, 
@ previous determination of insanity is not res judicata and a ~o hearing 
may be initiated. But, these cases do not support appellee's contention that 
appellant mst begin anew. | 

Appellee suggests that appellant is trying to “prescribe his owm 
treatment", that "milieu therapy” is sufficient to justify his continued 
confinement, and that rehabilitation is within the province of the hospital 
alone. None of these contentions is accurate. | 

Appellant is not trying to “prescribe his ow treatment”. He is 
trying to secure judicial assistance in obtaining effective treatuent consis- 
tent with the stated purposes of the statute. “(W]e are here considering an 
indefinite commitment, justifiable only upon theory of therapeutic treatment." 
Miller, supra, at 115, 206 F.2a at 419. There is no evidence in the record 
that milieu therapy has been of any value whatsoever to appellant » and surely 
appellant's own testimony is indeed relevant (despite appellee's assertion 
to the contrary). And the reliance upon Hough v. U.S., 106 U.S. App. D.c. 192, 
196, 271 F.2d 458, 462 (1959) to argue the point that rehabilitative therapy 
is “clearly the province of the hospital alone", disregards the ultimate 
outcome of that case vherein this Court refused to allow the method of re- 


habilitation employed in that instance. 


-5S- 


Appellee has conceded that there is “dispute among the members of 
the psychiatric profession over the value” of milieu therapy. (Appellee’s 
brief, p. 12.) To substitute confinement in the maximum security section of 
St. Elizabeth's for effective treatment is not a decision to be made solely 
by the personnel at St. Elizabeth's. An independent expert may provide a bene- 
ficial point of view to help achieve compliance with the statute: “Where an 
indigent confined in a mental hospital seeks habeas corpus it is more 
important to provide him with an independent psychiatric examination than to 
ive him independent counsel.” De Marcos v. Overholser, 78 U.S. App. D.C. 

131, 132, 137 F.2a 698, 699, cert. denied 320 U.S. 785 (1943). 


mr. Upon remand, any evidence of prior arrests should be excluded 
and the clear right to object should be established. 


In appellant's brief, the hearsay nature of the evidence with 
respect to the alleged 1953 Georgia arrest was noted. This has not been 
rebutted by appellee. But appellee nonetheless contends that such incompetent 
evidence is “relevant to a determination of whether or not a particular 
patient is a sexual psychopath”. (Appellee's brief, p. 16.) Yet the 
applicable statute (22 D.C. Code §3508) expounding the ordinary common law 
rules of evidence in sexual psychopath proceedings is expressly contra. The 
only exception to the common law rules of evidence contained in that statute 


provides that evidence of conviction of past sex crimes shall be admissible. 


Thus, this exception may be invoked when: 1. the evidence is competent; and 
2. the evidence relates to convictions. Here the evidence was not competent; 
it was hearsay. And even if FBI records were produced pursuant to the 
Government's suggestion, the records would still relate to an arrest, not 4 
conviction, and would be inadmissible. 


Appellee then contends that even if this evidence is disregarded, 
-6- 


there is enough evidence under Lomax v. District of Columbia, aa A.2a T72 
(D.C. Ct. App. 1965) to find “repeated misconduct”. It is airricut to com- 
prehend how this evidence could have been disregartied by the lover court, 
since it was introduced by Dr. Owens in a successful attempt to satisty 

the concern described by the Court as the “main problem"; i.e., whether 


there was a “radical change at a particular time”. (Tr. 45.) 


Lomax is not binding upon this Court, but even if it vere, it 
merely sets guidelines for determining the basis for commitment. ‘Here the 
District Judge was concerned not only with the validity of the initial 
commitment but also with the prognosis for recovery and release. ! It was 
clearly prejudicial to appellant to color the picture of his present mental 
condition with hearsay evidence of a remote occurrence. | 

Appellee contends that appellant is precluded from raising this 
issue now because he did not object below. In fact, appellant's counsel was 
not silent when the Assistant U.S. Attorney asked a question vith respect to 
the same issue. Appellant's counsel objected to that question (rr. 45) but 
admittedly, perhaps out of deference to the Court, he neglected to press his 
objection after the Court stated that "the objection is well taken. aie tielg: 
(Tr. 45). The objection was not pursued after the witness testified in 
response to the District Judge's subsequent inquiry. Therefore, the cir- 
cumstances do not present a description of a clear waiver and the interests 
of justice would best be served by this Court addressing itself now to this 


problem to avoid a recurrence of the same difficulty should this case ve 


remanded pursuant to appellant's request. 
CONCLUSION 
It is appellant's contention that no clear standards exist by which 
he could have enforced in the lower court the rights asserted here. In view of 
-7T- 


| 

this, and the importance of clearing the void in this ares of the law, he 
respectfully urges this Court to reverse the judgment of the District Court 
and: | 


1. Order the release of petitioner-appellant; or in the alternative; 


| 
2. Order a remand of this action to the District Court for further 


proceedings pursuant to the remedies requested in this appeal. 
Respectfully submitted, 


Thomas H. Wall 
Donald P. Zeifang 
Dow, Lohnes-and Albertson 
600 Munsey Building 
Washington, D. C. 20004 
August 23, 1966 
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QUESTIONS PRESENTED 


1. Is appellant, who was committed to Saint Elizabeths 
Hospital as a sexual psychopath pursuant to 22 D.C. Code 
§ 3508, entitled to release from the hospital on the ground 
that he is allegedly not receiving treatment, when the 
record shows that— 


(a) appellant voluntarily withdrew from a group 
therapy program just when it was beginning to do 
him some good and has refused to return to the 
group, despite repeated invitations to do so; 

(b) appellant has refused to cooperate with the hos- 
pital staff in working toward his own rehabilitation 
and has failed to take advantage of the opportunities 
for therapy available to him at the hospital; and 
(ec) appellant nevertheless is receiving treatment in 
the form of milieu therapy? 


2. Did the court err in failing to order sua sponte an 
independent psychiatric examination of appellant when 
appellant made no request for such an examination? 

3. (a) Did the court err in hearing testimony from one 
witness that appellant, presently confined to the hospital 
as a sexual psychopath, was arrested in Georgia in 1953 
on a charge of sodomy? 

(b) If so, was not the error harmless in view of the 
fact that the incidents which led to his arrest in the 
District of Columbia in 1962 were sufficient to constitute 
“repeated misconduct” within the meaning of the sexual 
psychopath statute? 

4. Can appellant properly raise any of the foregoing 
issues in this Court when he raised none of them in the 
court below? 


INDEX 


Counterstatement of the case 
Statutes involved 
Summary of argument ............-ccccsscescssecsessesecsesceececeseseecereeeeeee a 
Argument: 
Introductory statement 


1. Appellant is not entitled to release because of an 
alleged lack of treatment, particularly since any 
such “lack” is entirely attributable to appellant 
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. The court did not err in failing to order sua sponte 
an independent psychiatric examination when none 
was requested 


. It was not reversible error for a witness to be per- 
mitted to testify, without objection, that in 19538 
appellant had been arrested in another jurisdiction 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19332 


PAUL R. JONES, APPELLANT 
Vv. 


DALE C. CAMERON, Superintendent, Saint Elizabeths 
Hospital, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 15, 1968, Paul R. Jones was found by the 
District Court after an evidentiary hearing to be a sexual 
psychopath and was accordingly committed to Saint Eliza- 
beths Hospital pursuant to 22 D.C. Code § 3508. He filed 
a petition for a writ of habeas corpus on December 31, 
1964, seeking his release from the hospital. The writ was 
issued, and a hearing was held before Judge Walsh of the 
District Court on February 15 and March 1, 1965. At the 
conclusion of the hearing the court dismissed the petition, 


(1) 


2 


discharged the writ, and remanded Jones to the custody 
of the superintendent of the hospital. Leave to appeal 
in forma pauperis was granted by the District Court. 

Appellant was his own sole witness at the hearing. 
He testified that he knew he was “definitely” sick when he 
was first committed to the hospital but that he had 
effected his own recovery by a process of “self-analysis” 
which he had worked out by himself (Tr. 6). He had 
participated in group therapy at the hospital for a short 
time but had become dissatisfied and had voluntarily with- 
drawn from it: 


They claim group therapy is a treatment. I claim 
it is a lie, that it is not treatment. 

. . . I quit it after I had been there for a few 
weeks? because it seemed to me that I don’t get a 
chance to tell them anything. 

Q Is that a voluntary thing, to take group ther- 
apy: 

A. Yes.... (Tr. 5) 


At the conclusion of his direct testimony appellant offered 


to the court a document which he characterized as “my 
own analysis of this case of mine from the date of my 
arrest to right now”; it was received in evidence without 
objection? (Tr. 9). On cross-examination appellant gave 
his version of the circumstances surrounding his arrest in 
1962 (Tr. 10-12), briefly discussed his prior employment 
and his ten years in the Army (Tr. 12-13), and then 
returned to the topic of his arrest and the incidents lead- 
ing up to it:* 

2 Other testimony later in the hearing showed that appellant had 
been in group therapy for more than a year, from June 1968 to 
July 1964 (Tr. 21). 

2 This document is presumably the “report” which the court later 
read during a recess (Tr. 20). 

2 Appellant had been charged in Criminal Case No. 522-62 with 
committing indecent sexual acts on a number of teen-age boys. 
There were only five counts in the indictment, although according 


to appellant’s testimony there may have been as many as twelve 
or thirteen boys involved. See Tr. 9-10. 
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It appears to me, since I have gone through all of 
this, that there is a desperate need among all young- 
sters, boys and girls, for an adult male human being 
to associate with, to identify themselves with... . 
When they came in contact with me, evidently I have 
an overwhelming personality that draws them to me, 
do you know what I mean? . . . They are not con- 
cerned at all with these sexual acts. What they are 
after is to establish acts. After one or two acts with 
them there was no further indulgence, no further 
mention of it. They were only a pal. I thought it 
was a good idea. However, I felt guilty about this 
perversion. It bothers your conscience, because no 
man wants to be called a “fag” as you know. (Tr. 
14-15) 


Appellant was highly critical of the treatment which he 
had received at Saint Elizabeths and offered his own 
recommendations as to the manner in which group ther- 
apy should be conducted (Tr. 15-16). At the conclusion of 
his testimony appellant rested his case without offering 
any additional evidence (Tr. 17). 

Appellee’s first witness was Dr. William Schwartz, a 
staff psychiatrist at Saint Elizabeths who had recently 
examined appellant on three different occasions. Dr. 
Schwartz delved deeply into appellant’s background in 
explaining the underlying reasons for appellant’s sexual 
involvement with teen-age boys.‘ On the subject of his 
present mental condition the doctor testified as follows: 


‘The coctor stated in part: 


“Now it was after this boy [appellant’s foster son, whom he 
had raised from the age of eleven] got married in August of 
1961 that he apparently became depressed, having lost this 
boy whom he was very devoted to and apparently had been 
good to, and it was then that these other boys started coming 
around ....I think that in taking care of these boys he was 
doing in a way what he had wanted someone to do for him 
when he was a child. In a way he was making up for the 
deprivation of his own childhood, and I think he identified 
with these boys, because in a way their background was like 
his.” (Tr. 24.) 
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Q. Does he presently have insight into his prob- 
lem? What is the nature of his insight into his prob- 


lem? 

A. I feel Mr. Jones’ insight is extremely limited 
and he has very little insight into the problem. He 
was never able to explain satisfactorily to me just 
what was going on with these boys or how he got 
involved in it. He showed very little feeling about it 
and no insight so far as I could tell. 

. Now, Dr. Schwartz, if he were released—assum- 
ing he were released from St. Elizabeths Hospital, 
what is your opinion as to whether or not he would 
be dangerous to others? 

A. Well, I feel that with this lack of insight that 
he shows he might very well get himself involved in 
some similar situation again. He hasn’t showed, I 
don’t feel that he has matured to the point that he 
can have satisfying relationships with adults, and I 
think he might very well again get involved with 
teenagers or children. (Tr. 25-26) 

On cross-examination Dr. Schwartz stated that since ap- 
pellant’s withdrawal from group therapy the only kind of 
treatment which he was currently receiving was milieu 
or environmental therapy, although he was welcome to 
return to group therapy at any time. The doctor was 
emphatic in pointing out that it was appellant himself 
who stopped the treatment with the group when it was 
beginning to do him some good (Tr. 29). Individual 
psychotherapy is not generally offered to Saint Elizabeths 
patients because of limited personnel and facilities, but 
it is provided to some patients upon request. Appellant 
evidently has not requested it (Tr. 30). Summing up 
his testimony, the doctor painted a picture of appellant 
as a very uncooperative patient: 


Mr. Jones wants to run it his way. He feels he has 
the answers. He is very pleasant about it, but he 
sort of thinks he knows better than the doctors or the 
hospital? (Tr. 35) 


‘This particular statement was prompted by Dr. Schwartz's 
recollection of an incident that had occurred early in 1964. Another 
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At the conclusion of Dr. Schwartz’s testimony, the court 
continued the hearing to obtain additional evidence from 
two other witnesses who were familiar with appellant’s 
case (Tr, 36-37). 

When the hearing resumed two weeks later, Dr. David 
J. Owens, clinical director of the John Howard Pavilion 
at Saint Elizabeths, testified in substantial agreement 
with Dr. Schwartz. In Dr, Owens’ opinion appellant was 
still suffering from the same sexual deviation that he had 
when he first came to the hospital and that he had shown 
very little improvement and very little understanding of 
himself or his situation. 


His explanation of his past sexual behavior, he has a 
superficial explanation but no real deep understand- 
ing of why he did what he did, or what has hap- 
pened to him to make him change so that it would 
not occur again. He quit group therapy with Dr. 
Stammeyer after several months because of, well I 
think the patient put it because he became the ther- 
apist and was treating everybody else, including Dr. 


Stammeyer, that he was running the group therapy. 
(Tr, 44) 


* * e e 


Q. Would you say, doctor, that he recognizes his 
problem at all? 

A. He does to a certain extent. But it is rather 
superficial. He still tends to rationalize and gloss 
over this whole affair as just something that was 
rather unfortunate due to circumstances he was 
thrown into this situation, or that it really wasn’t 
him, it was just the circumstances surrounding these 
children’s environment or their problems and so on. 
So I don’t think he has really got a real grasp or 
grip on his problem, (Tr. 48-49) 


doctor who had appellant in his care at that time was attempting 
to “give him a chance” by arranging to have him transferred to a 
less secure building at the hospital. Appellant, however, told the 
doctor that he would immediately leave the hospital and run away, 
so that the doctor had no choice but to leave him in John Howard 
Pavilion (Tr. 35). 
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As further evidence of appellant’s lack of insight into his 
psychiatric difficulties the doctor cited instances of what 
he regarded as appellant’s poor judgment, including ap- 
pellant’s oft-announced intention to escape from the hos- 
pital at the earliest opportunity and his refusal to make 
any plans for the future other than living with his foster 
son and winning large sums of money on the horse races 
(Tr, 43-44, 49-52; see footnote 5, supra). Because of ap- 
pellant’s defiant attitude the hospital authorities have had 
extreme difficulty in devising any plan for his rehabilita- 
tion. Dr. Owens testified: 


I just really don’t have anything much to offer to the 
man until he himself, and the motivations in him 
are such that he is willing to cooperate with what we 
have available. 

Q. Might it not be reasonable to let this man go 
out in society in a situation where he would be under 
surveillance or required to report periodically to au- 
thorities and see how he worked out? 

A. He told me frankly he wouldn’t do it. If he 
were granted a conditional] release, that he would 
have no intention of living up to any conditions that 
were put on him by the Court or anyone else, that he 
would not abide by any of the conditions. So this 
makes it very difficult to make any plans for this 
man. We would have moved him out of maximum 
security building months ago except for this defiance 
on his part that he will not cooperate in anything 
that we have to offer. (Tr. 52-53) 


The final witness was Dr. Eugene C. Stammeyer,* the 
clinical psychologist who had conducted the group therapy 
sessions from which appellant withdrew. Dr. Stammeyer 
told the court that after appellant had begun the therapy 
“he was for several months a genuine contributing mem- 
ber of the group. I think that there did come a time when 
he did get some insight, perhaps, some understanding of 


*Dr. Stammeyer’s name is variously misspelled throughout the 
record. The correct spelling is as given here. 
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what his problems were, But unfortunately when things 
got really kind of rough for him, he dropped out” (Tr. 
58). He refused to rejoin the group despite repeated 
invitations from Dr. Stammeyer to return. Discussing 
the psychological reasons for appellant’s withdrawal from 
the group (Tr. 59), the doctor observed that appellant 
“swung almost to the other extreme, where he became de- 
fiant, and just not talking reasonable to authorities. I 
think he is now in a state of maturity, in my opinion, 
where he is just being openly defiant” (Tr. 59-60). The 
outlook for the future was, in Dr. Stammeyer’s view, 
rather uncertain: 


I believe that if he could tolerate the tension and the 
difficulties of therapy, which I think he will have to 
tolerate some time if he is ever going to adjust to the 
community again and work through this defiance and 
this hostility of his, I think that perhaps prognosis 
may be somewhat hopeful. But I think as I have in- 
dicated, until he changes his attitude, until he again 
at least becomes open to help, that the prognosis 


doesn’t look very good at the present time. I think 
it is entirely up to his attitude. (Tr. 60) 


On cross-examination the doctor stated that in his opinion 
appellant would eventually become involved again in the 
same type of abnormal conduct which had led to his pres- 
ent confinement because he had not yet reached the point 
where he could formulate realistic goals and plans for 
himself and abide by them. He could not yet make a 
stable, independent adjustment (Tr. 62). 

At the conclusion of the hearing the court discharged 
the writ and dismissed the petition, remanding appellant 
to the custody of appellee. In so ruling the court expressed 
the hope that appellant would “start in to work himself 
out of St. Elizabeths Hospital, because no matter what 
the situation is, a rebellious attitude while he is in there 
certainly only works to his detriment. He should cooper- 
ate. ... [H]e has to have some insight, and he has to 
indicate it in some way to the doctors” (Tr. 67). Find- 
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ings of fact and conclusions of law were subsequently 
entered, along with an order embodying the court’s ruling. 


STATUTES INVOLVED 


Title 22, § 3508, District of Columbia Code, provides in 
pertinent part: 
For the purposes of sections 22-3503 to 2-8511— 


(1) The term “sexual psychopath” means a person, 
not insane, who by a course of repeated misconduct 
in sexual matters has evidenced such lack of power to 
contro] his sexual impulses as to be dangerous to 
other persons because he is likely to attack or other- 
wise inflict injury, loss, pain, or other evil on the ob- 
jects of his desire. 

Title 22, $3508, District of Columbia Code provides: 


Upon the evidence introduced at a hearing held for 
that purpose, the court shall determine whether or 
not the patient is a sexual psychopath. Such hearing 
shall be conducted without a jury unless, before such 
hearing and within fifteen days after the date on 
which the second report is filed pursuant to section 
22-3506, a jury is demanded by the patient or by the 
officer filing the statement. The rules of evidence 
applicable in judicial proceedings in the court shall 
be applicable to hearings pursuant to this section; 
but, notwithstanding any such rule, evidence of con- 
viction of any number of crimes the commission of 
which tends to show that the patient is a sexual psy- 
copath and of the punishment inflicted therefor shall 
be admissible at any such hearing. The patient shall 
be entitled to an appeal as in other cases. If the 
patient is determined to be a sexual psychopath, the 
court shall commit him to Saint Elizabeths Hospital 
to be confined there until released in accordance with 
section 22-3509. 

Title 22, § 3509, District of Columbia Code, provides: 


Any person committed under section 22-8508 to 
22-8511 may be released from confinement when the 
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Superintendent of Saint Elizabeths Hospital finds 
that he has sufficiently recovered so as to not be 
dangerous to other persons, provided if the person 
to be released be one charged with crime or under- 
going sentence therefor, the Superintendent of the 
hospital shall give notice thereof to the judge of the 
criminal court and deliver him to the court in obedi- 
ence to proper precept. 


SUMMARY OF ARGUMENT 


After participating in a program of group therapy 
for more than a year, appellant himself voluntarily with- 
drew from the program just when it was beginning to do 
him some good. He has refused to return to group ther- 
apy, although the doctor in charge of the program has 
repeatedly urged him to do so, and has made no effort 
whatever to participate in any other kind of therapy 
available at the hospital. In these circumstances appellant 
cannot complain of any alleged lack of treatment, for 
it is clear that such lack is due entirely to his own re- 
fusal to be treated. In any event, the record shows that 
despite appellant’s uncooperative attitude he is indeed 
receiving treatment simply by being in the protective en- 
vironment of the hospital. Appellant cannot be permitted 
to overrule the judgment of the psychiatrists in whose 
care he has been placed; it is the psychiatrists, not appel- 
lant, who are authorized and qualified to prescribe a suita- 
ble course of treatment. 

Appellant argues that the District Court erred in fail- 
ing to order an independent psychiatric examination, even 
though he made no request for such an examination at 
any time. This Court in an unbroken line of cases going 
back over twenty years has consistently held that the 
granting of such an examination is completely discretion- 
ary with the trial court, particularly in the absence of a 
request. The one case which seems to suggest to the con- 
trary involved facts somewhat different from those pre- 
sented in the instant case. Furthermore, even if the hold- 
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ing in that case were applicable to someone in appellant’s 
situation, he has effectively cut himself off from any 
claim of right to an independent examination by failing 
to assert his claim in the court below. 

Appellant’s objection to the admission of evidence re- 
lating to his arrest in Georgia in 1953 on a charge of 
sodomy is without merit. It is clear from the record that 
the court did not give it nearly so much weight as appel- 
lant now ascribes to it. Such evidence, moreover, was 
clearly relevant to the issues before the court in this pro- 
ceeding. If indeed the admission of this testimony con- 
stituted error, the error was harmless in the light of other 
evidence pertaining to the circumstances of appellant’s 
arrest in 1962 in the District of Columbia. The 1962 
events provide ample basis for appellant’s commitment 
under the sexual psychopath statute. In any event, ap- 
pellant’s failure to object to the admission of this testi- 
mony in the court below bars him from raising the issue 
before this Court. 


ARGUMENT 


Introductory statement 


(Tr. 1-67) 


As appellant himself concedes at page 12 of his brief, 
none of the points which he now seeks to raise in this 
Court were raised below. His failure to do so should be 
sufficient reason for this Court to reject all of his con- 
tentions, particularly since, as he further concedes, he 
can advance them at any time in the future in the proper 
forum, the District Court, simply by filing another habeas 
corpus petition.’ Appellant erroneously relies on Rule 
52 (b), F.R. Crim, P. A habeas corpus proceeding is 


7In view of the considerable lapse of time since the hearing in 
this case, a new petition and a new hearing would be all the more 
appropriate. See Miller v. Cameron, 118 U.S. App. D.C. 328, 385 
F.2d 986 (1964); Stewart v. Overholser, 87 U.S. App. D.C. 402, 
186 F.2d 339 (1950). 
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civil, not criminal, and consequently that rule does not 
apply here. Governing this case instead is Rule 61, F.R. 
Civ. P., which places a far heavier burden on appellant.’ 
In appellee’s view he has not sustained that burden. 

Even if appellant’s contentions had been made below 
and thus were properly before this Court, appellee sub- 
mits that they are all devoid of merit. Appellee will con- 
sider each of them in turn. 


1. Appellant is not entitled to release because of an al- 
leged lack of treatment, particularly since any such 
“lack” is entirely attributable to appellant himself 


The record clearly shows that it was appellant alone 
who terminated, or at least suspended, his own course of 
treatment at a point where it was beginning to have some 
therapeutic effect. For this reason his present assertion 
that he is receiving no treatment has a hollow ring. His 
position is akin to that of the young man who kills his 
parents and then pleads for mercy because he is an 


orphan, Appellant is in no position to complain about any 
supposed inadequacies in the treatment provided for him, 
for such inadequacies stem directly and entirely from his 
own refusal to be treated. He knows that he is welcome 
to return to group therapy at any time; Dr. Stammeyer 
has repeatedly invited him to do so. He knows further 
that he can at least put in a request for individual psycho- 
therapy, which the record shows is available to some 
patients. But appellant defiantly refuses to take ad- 
vantage of the opportunities available to him. He criti- 


® Rule 61 provides: 


No error in either the admission or the exclusion of evidence 
and no error or defect in any ruling or order or in anything 
done or omitted by the court or by any of the parties is 
ground for granting a new trial or for setting aside a verdict 
or for vacating, modifying or otherwise disturbing a judg- 
ment or order, unless refusal to take such action appears to the 
court inconsistent with substantial justice. The court at every 
stage must disregard any error or defect in the proceeding 
which does not affect the substantial rights of the parties, [Em- 
phasis added.] 


cizes the group therapy program because it is not con- 
ducted in a manner to his liking. As Dr. Schwartz said, 
appellant “wants to run it his way. . . . [H]e sort of 
thinks he knows better than the doctors or the hospital” 
(Tr. 35). 

In essence what appellant is seeking is the right to 
prescribe his own treatment. Surely this Court cannot 
accept such a proposition. The determination of what 
type of treatment is appropriate for a given patient is 
obviously to be made by psychiatrists trained in their 
profession. This Court has expressly acknowledged that 
rehabilitative therapy is “clearly the province of the 
hospital alone ... .” Hough v. United States, 106 US. 
App. D.C. 192, 196, 271 F.2d 458, 462 (1959) ; see Over- 
holser v. O’Beirne, 112 U.S. App. D.C. 267, 269, 302 F.2d 
852, 854 (1961). If it is not for the courts to supervise 
the kind of treatment considered suitable for a patient by 
qualified psychiatrists, then a fortiori the patient himself 
cannot decide how his illness is to be treated. Cf. Webber 
v. Wofford-Brindley Lumber Co., 113 So. 2d 23, 26 (La. 
App. 1959). 

In any event, the record affirmatively shows that appel- 
lant is receiving treatment in the form of milieu therapy. 
Appellant made no effort at the hearing below to develop 
this point further, but this Court is undoubtedly well 
acquainted with the concept. Milieu therapy is based on 
the principle that the controlled, protective environment 
of the hospital has a therapeutic effect on the patient. 
He is sequestered from everyday life and is thereby re- 
lieved from its stresses and strains which he is unable 
to withstand. To be sure, there is some dispute among 
the members of the psychiatric profession over the value 
of such therapy. This, however, is strictly a medical 
question, incapable of resolution in this or any other 
court. What matters as far as the case at bar is con- 
cerned is that the doctors at Saint Elizabeths recognize 
milieu therapy as a valid form of treatment for mental 
patients. The fact that appellant believes he is not re- 
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ceiving treatment (see, ¢.g., Tr. 5) is irrelevant.’ There 
is thus no occasion for a remand to determine the effec- 
tiveness of his treatment, as he suggests at page 15 of 
his brief, for if the treatment has thus far had little or 
no effect, it is certainly through no fault of the hospital.” 

In this case, as in any habeas corpus proceeding in 
which a patient seeks his release from a mental hospital, 
the only issue is whether appellant’s mental condition has 
improved to such extent that he may be eligible for re- 
lease under the applicable criteria. Overholser v. De 
Marcos, 80 U.S. App. D.C. 91, 149 F.2d 23, cert .denied, 
$25 U.S. 889 (1945); cf. Stewart v. Overholser, supra. 
The test of such eligibility for a person committed as a 
sexual psychopath is to be found in 22 D.C. Code § 3509: 
whether he “has sufficiently recovered so as not to be 
dangerous to other persons .. . .” That was the sole issue 
before the District Court in the instant case, and on the 
basis of the evidence at the hearing appellee submits that 
the court resolved it correctly. 


® Appellant’s reliance on Miller v. Overholser, 92 U.S. App. D.C. 
110, 206 F.2d 415 (1953), is misplaced. This Court there held that 
the detention of a sexual psychopath in a place “maintained for the 
confinement of the violent, criminal, hopeless insane” was not au- 
thorized by the statute which expressly defined a sexual psychopath 
as “a person, not insane.” Appellant, unlike Miller, has not shown, 
nor has he alleged either in this Court or in the court below, that 
he is being kept in such a place. From the records in numerous 
other cases this Court may wish to take judicial notice that the 
maximum security unit at Saint Elizabeths is quite a different 
place from what it was in 1958. Non-criminal as well as criminal 
patients are confined in John Howard Pavilion for a variety of 
reasons. The reason why appellant remains there is clear from 
the record: he has repeatedly stated in no uncertain terms that 
he would endeavor to escape if transferred to a less secure build- 
ing (Tr. $5, 48). He has even threatened to escape from John 
Howard (Tr. 52). Consequently, the hospital is obliged to keep 
him in maximum security even though the psychiatric staff would 
like to transfer him elsewhere. 


1° See also footnote 7, supra. 
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2 The court did not err in failing to order sua sponte 
an independent psychiatric examination of appellant 
when none was requested 


Appellant also argues that the court below abused its 
discretion in failing to order an independent psychiatric 
examination, despite the fact that no such examination 
was ever sought by him at any time. The contention is 
without merit. It is well established that in a habeas 
corpus case in which a patient in a mental hospital is 
seeking his release, the court in its discretion may order 
such an examination to be conducted if one is requested by 
the petitioner; furthermore, in a doubtful case, even if no 
such request is made, the court may seek independent ex- 
pert advice if it so desires. It is equally well established, 
however, that the court is not required to do so, particu- 
larly where the petitioner does not ask for such advice. 
The au of the court to order an independent ex- 
amination first recognized in De Marcos v. Over- 
holser, 73 U.S. App. D.C. 131, 137 F.2d 698, cert. denied, 
320 U.S. 785 (1943), and has been fregently reaffirmed, 
notably in Curry v. Overholser, 109 U.S. App. D.C. 283, 
287 F.2d 137 (1960). Significantly, this Court ruled in 
Curry that such an examination must be affirmatively 
sought; it was held not to be error for the court below 
to fail to order one in the absence of a request, nor did 
this Court permit the case be remanded to permit such 
a request to be made. That such an examination remains 
entirely within the discretion of the court is clear from 
Appel v. Overholser, 82 U.S. App. D.C. 379, 164 F.2d 
511 (1947). Having failed to invoke that discretion, ap- 
pellant cannot now complain that the court failed to exer- 
cise it. Cf. Coleman v. United States, No. 19662, decided 
July 14, 1966, slip opinion at 5; Hood and Jackson v. 
United States, Nos. 19650-19651, decided June 30, 1966, 
slip opinion at 3-4. 

In only one case has this Court held that a habeas 
corpus petitioner may have a right to such an examina- 
tion in some circumstances. Watson v. Cameron, 114 U.S. 
App. D.C. 151, 312 F.2d 878 (1962). The Court was 
careful in Watson to limit its holding to the facts there 
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presented, most of which are not to be found in the case 
at bar." Moreover, in Watson a request for an inde- 
pendent psychiatric examination had been made and de- 
nied. Even assuming arguendo the applicability of Wat- 
son to a patient in appellant’s situation, his failure to re- 
quest such an examination in the court below precludes 
him from claiming here that he may be entitled to one 
as a matter of right.’ 


3. It was not reversible error for a witness to be per- 
mitted to testify, without objection, that in 1953 ap- 
pellant had been arrested in another jurisdiction 
for sodomy 


Finally, appellant argues that it was error for the court 
to hear Dr. Owens testify that appellant had been arrested 
in Georgia * in 1958 on a charge of sodomy. From this 


11 Appellee takes the position, supported by Miller v. Cameron, 
supra at $24 n.8, 385 F.2d at 987 n.8, that Watson applies only to 
patients committed under 24 D.C. Code §$01 (d) after verdicts of 
not guilty by reason of insanity. Appellant is committed as a 
sexual psychopath under a different statute, with different criteria 
for release, and thus does not come within the scope of the 
Watson rule. Further, the record is silent as to whether appellant 
has ever had an independent examination before, a factor which 
the Court in Watson regarded as critical. 


12 Appellee takes umbrage at appellant’s insinuation that he 
cannot get a fair and impartial diagnosis at Saint Elizabeths. 
His statement that the members of the hospital’s psychiatric 
staff “are predisposed to be hostile to his interests and naturally 
inclined to support the status quo” (Brief for Appellant, 17-18) is 
completely without support either in the record or outside of it. 
Appellant’s argument has no more substance that the contention 
advanced by some critics of the public defender system that a 
public defender cannot provide adequate representation for an 
accused because he is an employee of the same sovereign that is 
prosecuting his client—a contention which this Court emphatically 
rejected in Young v. United States, 120 U.S. App. D.C. $12, S46 
F.2d 798 (1965). If anything, the record demonstrates that the 
doctors at Saint Elizabeths are willing and eager to effect appel- 
Iant’s rehabilitation but that they are frustrated in their efforts 
to do so by appellant’s refusal to cooperate with them. 


13In April of this year appellant moved to supplement the record 
by filing a copy of his criminal record on file with the Metropolitan 
Police of the District of Columbia; this Court by order dated May 
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questionable premise he proceeds to the unlikely conclu- 
sion, based on pure speculation, that the “attitude” of the 
court was “no doubt . . . influenced” by this testimony 
(Brief for Appellant, 20) to such an extent that the 
entire proceedings were tainted. Appellant’s contention is 
frivolous. 

In the first place, there is no indication that the court 
gave such undue weight to this single shred of testimony. 
On the contrary, it is clear from the record that the 
court’s primary concern after hearing all the evidence 
was the fact that appellant lacked sufficient insight into 
his mental problem to enable him to assist in his own 
rehabilitation. See Tr. 66-67. The fact of appellant’s 
1953 arrest appears to have had little or no influence 
on the court’s decision. Furthermore, it cannot be serious- 
ly disputed that evidence of prior misconduct of a similar 
nature is relevant to a determination of whether or not 
@ particular patient is a sexual psychopath.* The 1953 
incident in Georgia was quite properly brought to the 
court’s attention for the court to evaluate as it saw fit. 


And even if that incident is disregarded, the series of 
events” leading to appellant’s arrest in 1962 is clearly 
sufficient under the law to constitute “repeated miscon- 
duct” within the meaning of the statute. Lomax v. Dis- 
trict of Columbia, 211 A.2d 772 (D.C. Ct. App. 1965). 


18, 1966, gave him permission to lodge three copies thereof with 
the Clerk. It should go without saying, however, that there would 
be no reflection on appellant’s local District of Columbia record of 
any arrest in Georgia. Such information is normally to be found 
only in an FBI record. If the Court so desires, appellee will en- 
deavor to obtain a copy of appellant’s FBI record and lodge it 
with the Clerk in the manner specified in the May 18 order. 


*% Appellant’s version of what happened in Georgia may be 
found in his “Exhibit E,” one of a series of documents appended 
to his application for leave to appeal in forma pauperis, filed in 
the District Court on April 16, 1965, and included in the record on 
appeal. 


*By his own testimony (Tr. 9-10) appellant admitted being 
involved with twelve or thirteen boys, although only five of them 
were actually named in the indictment. 
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In addition, appellant’s failure to object to the admission 
of this bit of evidence on any ground whatever is suffi- 
cient to preclude him from raising the issue now. This 
Court has repeatedly held that objections to the admission 
of evidence must be made in the trial court and cannot 
be made for the first time on appeal. E.g., Williams v. 
United States, 113 U.S. App. D.C. 7, 303 F.2d 772 (1962), 
and cases cited therein at 9 n.2, 303 F.2d at 774 n.2. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 
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